
 

 

Seller or Sinner 

New regulations promulgated under the National Environmental Management: Biodiversity Act 

threaten sellers of immoveable property with imprisonment and massive fines. 

A last minute addition to the recently promulgated regulations dealing with invasive and alien 

species is likely to have serious consequences for land owners. Regulation 29(3) obliges sellers of 

immoveable property to notify the purchaser of that property in writing of the presence of listed 

invasive species on that property prior to the conclusion of the relevant sale agreement. 

Regulation 35(2) makes a failure to comply with this obligation a criminal offence punishable by a 

fine of up to 5 million rands (10 million in respect of a second offence) and/or a period of 

imprisonment of up to ten years.  

This is no small matter as thus far 559 species have been listed as invasive in terms of the National 

Environmental Management: Biodiversity Act (the NEM:BA). Many of the species that have been 

listed are commonly found in the average suburban garden. The Department of Environmental 

Affairs has indicated that it intends adding to this list every six months or so.  

The responsible official, Dr Guy Preston alluded to the possibility of such a provision in an affidavit 

he deposed to last year. In that affidavit he mentioned the desirability of an invasive species 

clearance certificate which would be required before any property could be transferred.  He went on 

that further negotiations would be required to implement such a provision.  

This regulation appears to be a watered down version of this original idea. Its inclusion is 

nonetheless a surprise.  Regulations under the NEM:BA must be published for comment before they 

can be made law. This did not happen in this case which means the public has thus been deprived of 

an opportunity of commenting on a law which will seriously affect the rights and security of all 

landowners.  

There is also the added peculiarity in that there does not seem to be any provision as the 

empowering statute, The National Environmental Management: Biodiversity Act, that specifically 

empowers the Minister to impose this obligation on landowners.  

Time and no doubt the courts will tell if this regulation is lawful but as matters presently stand the 

simple act of selling a property could become a criminal offence when these regulations take effect 

on 1 October 2014. 
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